PURCHASE ORDER

VENDOR

TEXAS A&M FOREST SERVICE

PURCHASING DEPARTMENT
200 Technology Way. Saite 1120, College Station. TX 77845-3424; Phone 979-458-7380. FAX 979-138-7386

(Include this nomber on all

Purchase Order
No. correspondence and packages)

P600210

Order Date
01/16/2026

Page 01

VENDOR GUARANTEES

INVOICE TO:

MERCHANDISE DELIVERED ON
THIS ORDER WILL MEET OR
EXCEED SPECIFICATIONS IN
THE BID INVITATION.

VENDOR

ALL TERMS AND

17430644120

SIMMONS OAK FAREMS LIC
SIMMONS CAK FARMS LLC
STMMONS TREE FARMS
21225 KRUPLA RD

HARLINGEN, TX 78550-1651

COMDITIONS SET

TEXAS A&M FOREST SERVICE
FRD/SF--ASSOCIATE DIRECTOR

200 TECHNOLOGY WAY, SUITE 1281
COLLEGE STATION TX 77845-3424

FORTH IN OUR BID
INVITATION BECOME

SHIP TO:

A PART OF THIS
CADER.

TEXAS A&M FOREST SERVICE
FRD/SF--ASSOCIATE DIRECTOR

200 TECHNOLCGY WAY, SUITE 1281
COLLEGE STATION TX 77845-3424

ANY EXCEPTIONS TQ PRICING OR DESCRIPTION CONTAINED HEREIN MUST BE APPROVED
BY THE TEXAS A&M FOREST SERVICE PURCHASING DEPARTMENT PRIQR TO SHIPPING.

PLEASE NCTE: IF YOUR INVOICE IS NOT ARDDRESSED AS INSTRUCTED

PAYMENT WILL BE DELAYED.

|Tem Description Quantity UOM Unit Price Ext Price J
USER REF: 000000-LLD
1 TREES FOR URBAN PROJECT PURCHASED THROUGH 1 | LOT 34,085.000 34,085.00
SIMMONS OAK FARMS
see attachment
TOTAL 34,085.00
hkkkx WNET 10 **x*k*
NOTE TO VENDOR:
"SHIP TO" AND "INVOICE TO" ADDRESSES MAY
DIFFER. FAILURE TO SUBMIT INVOICE TC PROPER
ADDRESS MAY RESULT IN DELAYED PAYMENT.
*xkkkx k¥ TR TERMS AND CONDITTIONS* % & &4k d %4k &
ALL SPECIFICATIONS, PRICES, TERMS AND
CONDITIONS AS PER INVITATION FOR BID AS
REFERENCED HEREIN.
kkhkhhkhhkhhhkhkdkdhbhhkhhkrhddhhhhrhhdhx kb hrr ¥hkhkdi
AWARD PER TERMS, CONDITIONS, AND PRICING
QUOTED ON IFB-26-001.
VENDOR. QUOTE: IFE-26-001
VENDCR REF: AUDREY HOCKS
BGS
Texas A&M Forest Service cannat accepl collect freight shipments.
FOB: NOT SPECIFIED
Terms:
FAILURE TO DELIVER - If tha vander fails to delver thesa cupphiens by the pronised devery date or a reasenaile Ume thereafter, wilnse I ACCORDANCE WITH YOUR AID, SUPPLIES/EQUIPMENT MUST BE PLACED IN THE

giving acceplatie reasons lor delay, or it suppies are rejected lor fallura ta meet sascficalions. the State reserves the nght 1a purichase

spechied sunples elsewhere, and charge Ihe wicrease n prce and cost of hanehing. il any, to the vendor Mo subshiutions ner
carcellations permitied withaul pnor approval of Purchasing Departmert,

OEPARTMENT RECEIVING ROOM BY

THIS CROER IS NOT VALID UNLESS 3IG, BY TH SING AGENT
The State of Texas is exempl irem all Federal Excise Taxes,
STATE AND CITY SALES TAX EXEMPTION CEATIFICATE The undersigned ciaims an exemption from taxes uader Taxas Tax Cace,
Section 151.202 {4), tor purchase of angible persanat properly cescnbed in this numbered order, purchased from conlracior and/or
shipger listad above, as thes property 15 deing sueured for he eaclusve Lse of tre Siate uf Texas. PURCHASING AW}

The Terms and Cendiions of tne State of Texas snall pravan

TEXAS A&M FOREST SERVICE



Simmons QUOTE

TREE FARMSY¥

21225 Krupala Road
Harlingen, TX 78550

N

1/6/2026

(956) 425-5859

‘Texas A&M Forest Service Trees wi epiéiie uﬁw
Pu rchasing Dept by participating entities
200 Technology Way, Suite 1151
College Station, TX 77845-3424

PO to harvest 1/19/2026 IFB-26- 001

DE.SCRIPTION - . on RATE - TOTAL

IFB-26- 001, Opening Date: January 8, 2026

Bid Submitted on behalf of Simmons Tree Farms by Audrey S. Hooks,

Managing Partner ﬂ,{,{_/{/‘d,% m/

ltem #1 CEDAR ELM, Ulmus crassifolia - field grown, 18" RootMaker 42 180.00 7,560.00
bags, 2.5" Caliper, 8' tall

Item #2 HONEY MESQUITE, Prosopis glandulosa, 1" caliper, B&B, 6 90.00 540.00
wild harvested

Item #3 HONEY MESQUITE, Prosopis glandulosa, 2" caliper, B&B, 25 125.00 3,125.00
wild harvested

ltem #4 HONEY MESQUITE, Prosopis glandulosa, 2.5" - 3" caliper, 16 160.00 2,400.00
B&B, wild harvested

item #5 RETAMA, Parkinsonia aculeata, wild harvested, B&B, cured, 20 125.00 2,500.00
2"
ltem #6 RETAMA, Parkinsonia aculeata, wild harvested, B&B, cured, 10 160.00 1,600.00
3"

Pricing is good for 90 days. Deposit required on certain material. Please order Subtotal

shade trees 30-45 days prior and palm trees 10 days prior to deliver.

Simmons Oak Farms, LLC gives no warranty, neither expressed nor implied. Sales Tax (6.25%)

Trees are guaranteed to be healthy at time of delivery. Any claims should be

made within 24 hours of receiving material. Total

Page1



Si QUOT
TREE FARMSY .
21225 Krupala Road DATE QUOTE #
Harlingen, TX 78550
1/6/2026 1536
(956) 425-5859
EeboRes . Ship To
Texas A&M Forest Service Trees will be picked up
200 Technology Way, Suite 1151
College Station, TX 77845-3424
Terms Date Needed P.O. No. ’ Invoiced
PO to harvest 1/19/2026 IFB-26- 001
DESCRIPTION ; O RATE TOTAL
ltem #7 WILD OLIVE, Cordia boissieri, wild harvested, B&B, 2" caliper 23 140.00 3,220.00
***NOTE: due to hunting season, we do not have access to harvest
this variety on the ranches until February 2026
ltem #8 TEXAS PERSIMMONS OR CHAPOTE, Diospyros texana, 20 125.00 2,500.00
wild harvested, B&B, 2" caliper '
ltem #9 TEXAS PERSIMMONS OR CHAPOTE, Diospyros texana, 10 160.00 1,600.00
/wild harvested, B&B, 3" caliper
ltem #10 SUBSTITUTION: MONTERREY or MEXICAN WHITE OAK, 20 180.00 3,600.00
Quercus polymorpha - 18" Rootmaker bag, 2.5" caliper
***NOTE: we are sold out of 2" mexican white oaks, so | quoted the
larger size. If we find any trees in the field between 2-2.5", we will
invoice that tree at our 2" rate of $140.
Item #11 - MONTERREY or MEXICAN WHITE OAK, Quercus 15 180.00 2,700.00
polymorpha - 18" Rootmaker bag, 2.5" caliper
ltem #12 - VASEY'S ADELIA, Adelia vaseyi, field grown, B&B, 5-7' 6 250.00 1,500.00
overall, at least 1.5" caliper
ltem #13 - TEXAS MOUNTAIN LAUREL, Sophora secundaflora, 5 8 40.00 320.00
gallon container, 4-6" tall oa, at least 0.5" caliper
Pricing is good for 90 days. Deposit required on certain material. Please order Subtotal
shade trees 30-45 days prior and palm trees 10 days prior to deliver.
Simmons Oak Farms, LLC gives no warranty, neither expressed nor implied. Sales Tax (6.25%)
Trees are guaranteed to be healthy at time of delivery. Any claims should be
made within 24 hours of receiving material. Total
Pag_e 2




Simmons™ QUOTE

TREE FARMSY

21225 Krupala Road
Harlingen, TX 78550

1/6/2026

(956) 425-5859

Texas A&M Forest Service Trees will be picked up
Purchasing Dept by participating entities
200 Technology Way, Suite 1151
College Station, TX 77845-3424

PO to harvest 1/19/2026 IFB-26- 001

DESCRIPTION - . o  RATE o

ltem #14 - SUBSTITUTION: TEXAS MOUNTAIN LAUREL, Sophora 5 a 40.00|  200.00
secundaflora, 5 gallon container, 4-6" tall oa, at least 0.5" caliper

Item #15 - EBONY, Pithecellobium flexicaule, wild harvested, B&B, 1" 8 90.00 720.00
cal

IMPORTANT NOTES:
NO BID SUBMITTED on Items 16, 17, 18,19
** All varieties will be cured and ready for pick up 4 weeks after
Purchase Order is issued, except for 2 varieties:

- Mountain Laurels in pots are ready immediately

- Mexican Wild Olives cannot be harvested until the end of hunting
season - earliest date when they will be ready for pick up is February

2026
Pricing is good for 90 days. Deposit required on certain material. Please order
shade trees 30-45 days prior and palm trees 10 days prior to deliver. Subtotal $34,085.00
Simmons Oak Farms, LLC gives no warranty, neither expressed nor implied. Sales Tax (6.25%) $0.00
Trees are guaranteed to be healthy at time of delivery. Any claims should be
made within 24 hours of receiving material. Total $34.085.00

Page 3



Attachment A
Texas A&M Forest Service
Terms and Conditions

BID REQUIREMENTS

1.1 Bidders must comply with all rules, regulations and statutes relating to
purchasing in the State of Texas in addition to the requirements of this form.

1.2 Bidders must bid the price per unit shown. Unit prices shall govern in the
event of extension errors.

1.3 Late and/or unsigned bids will not be considered under any
circumstances. Person signing bid must have the authority to bind the
firm in a contract.

1.4 Quote F.O.B. destination, freight prepaid and allowed unless otherwise
stated within the specifications.

1.5 Bid prices are requested to be firm for TFS acceptance for 90 days from
opening date. Cash discounts are not considered in determining an award.
Cash discounts offered will be taken if earned.

1.6 Bid cannot be altered or amended after opening time. Any alterations
made before opening time should be initialed by Bidder or his authorized
agent. No Bid can be withdrawn after opening time without approval by
TFS Purchasing Office based on a written acceptable reason.

1.7 Purchases made for TFS are exempt from the State Sales tax and Federal
Excise tax. Do notinclude tax in quotation. Excise Tax Exemption Certificate
will be furnished by TFS upon request.

1.8 TFS reserves the right to accept or reject all or any part of any Bid, waive
minor technicalities and award the Bid to best serve the interests of the
TFS.

SPECIFICATIONS

2.1 Unless otherwise specified, items shall be new and unused and of current
production.

2.2 All electrical items must meet all applicable OSHA standards and
regulations, and bear the appropriate listing from UL, FMRC or NEMA.

2.3 TFS will not be bound by any oral statement or representation contrary to the
written specifications of this Request for Bid (RFP).

2.4 Manufacturer's standard warranty shall apply unless otherwise stated in the
RFP.

TIE BIDS



Attachment A
Texas A&M Forest Service
Terms and Conditions
Awards will be made in accordance with TAC Rule 20.36 (b) (3) and 20.38
(preferences).

DELIVERY

4.1 Show number of days required to place material in receiving agency's
designated location under normal conditions. Delivery days mean calendar
days, unless otherwise specified. Failure to state delivery time obligates
Bidder to deliver in 14 calendar days. Unrealistic delivery promises may
cause Bid to be disregarded.

4.2 If delay is foreseen, contractor shall give written notice to TFS. Contractor
must keep TFS advised at all times of order status. Default of promised
delivery (without accepted reasons) or failure to meet specifications
authorizes TFS to purchase supplies elsewhere and charge full increase, if
any, in cost and handling to defaulting contractor.

4.3 No substitutions permitted without TFS written approval.

4.4 Delivery shall be made during normal working hours only, unless prior
approval has been obtained from TFS.

4.5 Each shipment must be accompanied by a packing slip which shows the
TFS Purchase Order number and the description, quantity shipped and any
back-ordered quantity for each item shipped. Each package must be clearly
marked with the destination address and TFS Purchase Order number.

INSPECTION AND TESTS

All goods will be subject to inspection and test by TFS. Authorized TFS personnel
shall have access to any supplier's place of business for the purpose of inspecting
merchandise. Tests shall be performed on samples submitted with the Bid or

on samples taken from regular shipment. All costs shall be borne by the contractor
in the event products tested fail to meet or exceed all conditions and requirements
of the specification. Goods delivered and rejected in whole or in part may, at the
TFS’ option, will be returned to the contractor or held for disposition at contractor’s
expense. Latent defects may result in revocation of acceptance.

AWARD OF CONTRACT

A response to this RFP is an offer to contract based upon the terms, conditions and
specifications contained herein. Bids do not become contracts until they are
accepted through a TFS purchase order. The contract shall be governed, construed
and interpreted under the laws of the State of Texas, and as same may be amended.
Any legal action must be filed in Brazos County, Texas. The TFS may grant relief

from performance of the contract if the contractor is prevented from compliance



10.

Attachment A
Texas A&M Forest Service
Terms and Conditions
and performance by the act of war, order of legal authority, act of God, or other
unavoidable causes not attributed to the fault or negligence of the contractor. To
obtain release on Force Majure, the contractor must file a written request to the TFS.

PAYMENT

TFS’s payment shall be made in accordance with Chapter 2251, Texas Government
Code (the “Texas Prompt Payment Act”), which shall govern remittance of
payment and remedies for late payment and non-payment.

PATENTS OR COPYRIGHTS

Contractor agrees to protect the TFS from claims involving infringement of patents
or copyrights.

CONTRACTOR ASSIGNMENTS

Contractor hereby assigns to TFS any and all claims for overcharges associated with
this contract arising under the antitrust laws of the United States 15 U.S.C.A.
Section 1, et seq. (1973), and the antitrust laws of the State of Texas, TEX. Bus. &
Comm. Code Ann. Sec. 15.01, et seq. (1967). Inquiries pertaining to quotation must
give the quotation number and opening date.

BIDDER AFFIRMATION

Signing this Bid with a false statement is a material breach of contract and shall void
the submitted Bid or any resulting contracts, and the Bidder shall be removed from
all Bid lists. By signature hereon affixed, the Bidder hereby certifies that:

10.1 The Bidder has not given, offered to give, nor intends to give at any time
hereafter any economic opportunity, future employment, gift, loan, gratuity, special
discount, trip, favor, or service to a public servant in connection with the submitted
quotation.

10.2 Neither the Bidder nor the firm, corporation, partnership or institution
represented by the Bidder, or anyone acting for such firm, corporation or
institution has violated the antitrust laws of this State, or the Federal
Antitrust Laws, nor communicated directly or indirectly the Bid made

to any competitor or any other person engaged in such line of business.

10.3 Pursuantto Section 2155.004(a) Government Code the Bidder has not
received compensation for participation in the preparation of the specification for
this RFP.

10.4 Pursuantto Section 231.006 (d), Family Code, re: child support, the Bidder
certifies that the individual or business entity named in this Bid is not

ineligible to receive the specified payment and acknowledges that this

contract may be terminated and payment may be withheld if this certification

is inaccurate.



11.

12.

13.

Attachment A
Texas A&M Forest Service
Terms and Conditions
10.5 Pursuantto Section 2155.004(b) Government Code the Bidder certifies
that the individual or business entity name in this Bid is not ineligible to
receive the specified payment and acknowledges that this contract may be
terminated and/or payment withheld if this certification is inaccurate.

10.6 The Contractor shall defend, indemnify, and hold harmless the State of
Texas, all of its officers, agents and employees from and against all claims,
actions, suits, demands, proceedings, costs, damages, and liabilities, arising
out of, connected with, or resulting from any acts or omissions of contractor
or any agent, employee, subcontractor, or supplier of contractor in the
execution of performance of this contract.

10.7 Bidder agrees that any payment due under this contract will be applied
towards eliminating any debt or delinquency, regardless of when it arises,
including but not limited to delinquent taxes and child support that is owed
to the State of Texas.

10.8 Bidder agrees to comply with Government Code 2155.4441, pertaining to
service contract use of products in the State of Texas.

NOTE TO BIDDER

Any terms and conditions attached to a Bid will not be considered. Such
terms and conditions may result in disqualification of the Bid.

DISPUTE RESOLUTION

To the extent that Chapter 2260, Texas Government Code is applicable to this
Agreement, the dispute resolution process provided in Chapter 2260, and the
related rules adopted by the Texas Attorney General pursuant to Chapter 2260, shall
be used by TFS and CONTRACTOR to attempt to resolve any claim for breach of
contract made by CONTRACTOR that cannot be resolved in the ordinary course of
business. CONTRACTOR shall submit written notice of a claim of breach of contract
under this Chapter to the Contracts Officer of TFS, who shall examine
CONTRACTOR’s claim and any counterclaim and negotiate with CONTRACTOR in an
effort toresolve the claim. This provision and nothing in this Agreement waives
TFS’s sovereign immunity to suit or liability, and TFS has not waived its right to seek
redress in the courts.

PUBLIC DISCLOSURE

CONTRACTOR acknowledges that TFS is obligated to strictly comply with the
Public Information Act, Chapter 552, Texas Government Code, in responding to any
request for public information pertaining to this Agreement, as well as any other
disclosure of information required by applicable Texas law. Upon TFS’s written
request, and at no cost to TFS, CONTRACTOR will promptly provide specified
contracting information exchanged or created under this Agreement for or on
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Attachment A
Texas A&M Forest Service
Terms and Conditions
behalf of TFS to TFS in a non-proprietary format acceptable to TFS that is accessible
by the public. CONTRACTOR acknowledges that TFS may be required to post a copy
of the fully executed Agreement on its Internet website in compliance with Section
2261.253(a)(1), Texas Government Code. The requirements of Subchapter J,
Chapter 552, Texas Government Code, may apply to this Agreement and
CONTRACTOR agrees that this Agreement can be terminated if CONTRACTOR
knowingly or intentionally fails to comply with the requirements of that subchapter.

REHAB ACT, VEVRAA, SECTION 503

This contractor and subcontractor shall abide by the requirements of 41 CFR 88 60-
1.4(a), 60-300.5(a) and 60-741.5(a). These regulations prohibit discrimination
against qualified individuals based on their status as protected veterans or
individuals with disabilities and prohibits discrimination against all individuals
based on their race, color, religion, sex, or national origin. Moreover, these
regulations require that covered prime contractors and subcontractors take
affirmative action to employ and advance in employment individuals without regard
to race, color, religion, sex, national origin, protected veteran status or disability.

CONFLICT OF INTEREST

By executing this Agreement, Contractor and each person signing on behalf of
Contractor certifies, and in the case of a sole proprietorship, partnership or
corporation, each party thereto certifies as to its own organization, that to the best
of their knowledge and belief, no TFS of The A&M System or The A&M System Board
of Regents, nor any employee, or person, whose salary is payable in whole or in part
by The A&M System, has direct or indirect financial interest in the award of this
Agreement, or in the services to which this Agreement relates, or in any of the
profits, real or potential, thereof.

PROHIBITION ON CONTRACTS WITH COMPANIES BOYCOTTING ISREAL

Prohibition on Contracts with Companies Boycotting Israel. To the extent that Texas
Government Code, Chapter 2270 applies to this Agreement, CONTRACTOR
certifies that (a) it does not currently boycott Israel; and (b) it will not boycott Israel
during the term of this Agreement. CONTRACTOR acknowledges this Agreement
may be terminated and payment withheld if this certification is inaccurate.

CERTIFICATION REGARDING BUSINESS WITH CERTAIN COUNTRIES AND
ORGANIZATIONS

Pursuant to Subchapter F, Chapter 2252, Texas Government Code, Contractor
certifies it is not engaged in business with Iran, Sudan, or a foreign terrorist
organization. Contractor acknowledges this Agreement may be terminated if this
certification is inaccurate.
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Attachment A
Texas A&M Forest Service
Terms and Conditions
PROHIBITION ON CONTRACTS RELATED TO PERSONS INVOLVED IN HUMAN
TRAFFICKING

Under Section 2155.0061, Government Code, the Contractor certifies that the
individual or business entity named in this Agreement is notineligible to receive the
specified contract and acknowledges that this contract may be terminated and
payment withheld if this certification is inaccurate.

Respondent certifies that pursuant to Executive Order GA-48, Hardening of State
Government, Respondent is not and, if applicable, none of its holding companies or
subsidiaries are a) listed in Section 889 of the 2019 National Defense Authorization
Act (“NDAA”) regarding telecommunications and video surveillance; b) listed in
Section 1260H of the 2021 NDAA regarding Chinese military companies in the US; c)
owned by the government of a country on the U.S. Department of Commerce's
foreign adversaries list under 15 C.F.R. 8§ 791.4 (“15 C.F.R. 8 791.4 List”); or d)
controlled by any governing or regulatory body located in a country on the 15 C.F.R. §
791.4 List. Respondent acknowledges that a false certification is grounds for
immediate termination of any resulting contract or purchase order with no further
obligation on the part of A&M System.”

ACCESS BY INDIVIDUALS WITH DISABILITIES

Contractor represents and warrants that the goods and services provided hereunder
comply with the accessibility requirements in Title 1, Chapters 206 and 213 of the
Texas Administrative Code and Title Il of the Americans with Disabilities Act and the
technical standards set forth in the Web Content Accessibility Guidelines 2.1, level
AA (available at https://www.w3.0rg/TR/WCAG21), as published by the Web
Accessibility Initiative of the World Wide Web Consortium (the “Accessibility
Warranty”). Contractor shall promptly respond to and use commercially reasonable
efforts to resolve and remediate any noncompliance with the Accessibility Warranty.
In the event that Contractor fails or is unable to do so, Texas A&M Forest Service
may immediately terminate this Agreement, and Contractor will refund to Texas
A&M Forest Service all amounts paid by Texas A&M Forest Service under this
Agreement within thirty (30) days following the effective date of termination.

STATE AUDITOR’S OFFICE

CONTRACTOR understands that acceptance of funds under this Agreement
constitutes acceptance of the authority of the Texas State Auditor’s Office, or any
successor agency (collectively, “Auditor”), to conduct an audit or investigation in
connection with those funds pursuant to Section 51.9335(c), Texas Education Code.
CONTRACTOR agrees to cooperate with the Auditor in the conduct of the audit or
investigation, including without limitation, providing all records requested.
CONTRACTOR will include this provision in all contracts with permitted
subcontractors.
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Attachment A
Texas A&M Forest Service
Terms and Conditions
PAYMENT OF DEBT OR DELINQUINCY TO THE STATE

Pursuant to Sections 2107.008 and 2252.903, Texas Government Code,
CONTRACTOR agrees that any payments owing to CONTRACTOR under this
Agreement may be applied directly toward certain debts or delinquencies that
CONTRACTOR owes the State of Texas or any agency of the State of Texas
regardless of when they arise, until such debts or delinquencies are paid in full.

LOSS OF FUNDING

Performance by TFS under this Agreement may be dependent upon the
appropriation and allotment of funds by the Texas State Legislature (the
“Legislature”). If the Legislature fails to appropriate or allot the necessary funds,
TFS will issue written notice to CONTRACTOR and TFS may terminate this
Agreement without further duty or obligation hereunder. CONTRACTOR
acknowledges that appropriation of funds is beyond the control of TFS. In the event
of atermination or cancellation under this Section, TFS will not be liable to
CONTRACTOR for any damages that are caused or associated with such
termination or cancellation.

EXPORT CONTROLS

The following provision applies if contractor is a U.S. entity. Each Party shall comply
with U.S. export control regulations. If either Party desires to disclose to the other
Party any information, technology, or data that is identified on any U.S. export
control list, the disclosing Party shall advise the other Party at or before the time of
intended disclosure and may not provide export-controlled information to the other
Party without the written consent of the other Party. CONTRACTOR certifies that
none of its personnel participating in the activities under this Agreementis a
“restricted party” as listed on the Denied Persons List, Entity List, and Unverified
List (U.S. Department of Commerce), the Debarred Parties Lists (U.S. Department
of State), the Specially Designated Nationals and Blocked Persons List (U.S.
Department of Treasury), or any similar governmental lists.

The following provision applies if contractoris not a U.S. entity. TFSis subjectto
United States laws and regulations controlling the export of technical data,
software, laboratory prototypes, and other commodities, and its obligations under
this Agreement are contingent on compliance with applicable laws and regulations.
The transfer of certain technical data and commodities may require a license from
the cognizant agency of the United States government or written assurances by
CONTRACTOR that CONTRACTOR will not export data or commodities to certain
countries without advance approval of that agency. TFS neither represents that a
license will not be required nor that, if required, it will be issued. CONTRACTOR
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shall comply with all applicable export laws and regulations and may not export or
allow the export or re-export of commodities or technical data in violation of those
laws or regulations. CONTRACTOR certifies that none of its personnel participating
in the activities under this Agreement is a “restricted party” as listed on the Denied
Persons List, Entity List, and Unverified List (U.S. Department of Commerce), the
Debarred Parties Lists (U.S. Department of State), the Specially Designated
Nationals and Blocked Persons List (U.S. Department of Treasury), or any similar
governmental lists.

REFUND OF DEPOSIT/PREPAYMENT

In the event this Agreement is canceled and/or terminated by CONTRACTOR for
reason not attributable to TFS or if canceled and/or terminated by TFS for default of
performance by CONTRACTOR, then within thirty (30) days after cancellation and/or
termination, CONTRACTOR will reimburse TFS for all advance payments paid by
TFS to CONTRACTOR that were (a) not earned by CONTRACTOR prior to
cancellation and/or termination, or (b) for goods or services that the TFS did not
receive from CONTRACTOR prior to cancellation and/or termination.

FRANCHISE TAX CERTIFICATION

If CONTRACTOR is a taxable entity subject to the Texas Franchise Tax (Chapter
171, Texas Tax Code), then CONTRACTOR certifies that it is not currently delinquent
in the payment of any franchise (margin) taxes or that CONTRACTOR is exempt from
the payment of franchise (margin) taxes.

PRIOR EMPLOYMENT

CONTRACTOR acknowledges that Section 2252.901, Texas Government Code,
prohibits TFS from using state appropriated funds to enter into an employment
contract, a professional services contract under Chapter 2254, or a consulting
services contract under Chapter 2254 with individual who has been previously
employed by TFS during the twelve (12) month period immediately prior to the
effective date of the Agreement. If CONTRACTOR is an individual, by signing this
Agreement, CONTRACTOR represents and warrants that it is not a former or retired
employee of TFS that was employed by TFS during the twelve (12) month period
immediately prior to the effective date of the Agreement.

CONFLICT OF INTEREST

CONTRACTOR certifies, to the best of their knowledge and belief, that no TFS of the
A&M System Board of Regents, or any officer of TFS or the A&M System, has a direct
or indirect financial interestin CONTRACTOR or in the transaction that is the
subject of the Agreement.
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NOT ELIGIBLE FOR REHIRE

CONTRACTOR is responsible for ensuring that its employees involved in any work
being performed for TFS under this Agreement have not been designated as “Not
Eligible for Rehire” as defined in A&M System policy 32.02, Discipline and Dismissal
of Employees, Section 4 (“NEFR Employee”). In the event TFS becomes aware that
CONTRACTOR has a NEFR Employee involved in any work being performed under
this Agreement, TFS will have the sole right to demand removal of such NEFR
Employee from work being performed under this Agreement. Non-conformance to
this requirement may be grounds for termination of this Agreement by TFS.

USE OF NAME

Each Party acknowledges that all rights in any trademarks, service marks, slogans,
logos, designs, and other similar means of distinction associated with that Party (its
“Marks”), including all goodwill pertaining to the Marks, are the sole property of that
Party. Neither Party may use the Marks of the other without the advance written
consent of that Party, except that each Party may use the name of the other Party in
factual statements that, in context, are not misleading.

INDEPENDENT CONTRACTOR

Notwithstanding any provision of this Agreement to the contrary, the Parties hereto
are independent contractors. No employer-employee, partnership, agency, or joint
venture relationship is created by this Agreement or by CONTRACTOR’s service to
TFS. As an independent contractor, CONTRACTOR is solely responsible for all
taxes, withholdings, and other statutory or contractual obligations of any sort,
including but not limited to workers’ compensation insurance. Except as
specifically required under the terms of this Agreement, CONTRACTOR (and its
representatives, agents, employees and subcontractors) will not represent
themselves to be an agent or representative of TFS or the A&M System.

NON-ASSIGNMENT

CONTRACTOR shall neither assign its rights nor delegate its duties under this
Agreement without the prior written consent of TFS.

REPRESENTATIONS & WARRANTIES

If CONTRACTOR is a business entity, CONTRACTOR warrants, represents,
covenants, and agrees that it is duly organized, validly existing and in good
standing under the laws of the state of its incorporation or organization and is duly
authorized and in good standing to conduct business in the State of Texas, that it
has all necessary power and has received all necessary approvals to execute and
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deliver this Agreement, and the individual executing this Agreement on behalf of
CONTRACTOR has been duly authorized to act for and bind CONTRACTOR.

FORCE MAJEURE

Neither Party shall be held liable or responsible to the other Party nor be deemed to
have defaulted under or breached this Agreement for failure or delay in fulfilling or
performing any obligation under this Agreement if and to the extent such failure or
delay is caused by or results from causes beyond the affected Party’s reasonable
control, including, but not limited to, acts of God, strikes, riots, flood, fire,
epidemics, natural disaster, embargoes, war, insurrection, terrorist acts or any
other circumstances of like character; provided, however, that the affected Party
has not caused such force majeure event(s), shall use reasonable commercial
efforts to avoid or remove such causes of nonperformance, and shall continue
performance hereunder with reasonable dispatch whenever such causes are
removed. Either Party shall provide the other Party with prompt written notice of any
delay or failure to perform that occurs by reason of force majeure, including
describing the force majeure event(s) and the actions taken to minimize the impact
of such event(s).

GOVERNING LAW AND VENUE

The validity of this Agreement and all matters pertaining to this Agreement,
including but not limited to, matters of performance, nonperformance, breach,
remedies, procedures, rights, duties, and interpretation or construction, shall be
governed and determined by the Constitution and the laws of the State of Texas.
Pursuant to Section 85.18(b), Texas Education Code, mandatory venue for all legal
proceedings against TFS is to be in the county in which the principal office of TFS’s
governing officer is located (Brazos County, Texas).

LIMITATIONS

As an agency of the state of Texas, there are constitutional and statutory limitations
on the authority of TFS to enter into certain terms and conditions of this Agreement,
including, but not limited to, those terms and conditions relating to liens on TFS’s
property; disclaimers and limitations of warranties; disclaimers and limitations of
liability for damages; waivers, disclaimers and limitations of legal rights, remedies,
requirements and processes; limitations of periods to bring legal action; granting
control of litigation or settlement to another party; liability for acts or omissions of
third parties; payment of attorneys’ fees; dispute resolution; indemnities; and
confidentiality (collectively, the “Limitations”). Terms and conditions related to the
Limitations will not be binding on TFS except to the extent authorized by the
Constitution and the laws of the state of Texas. Neither the execution of this
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Agreement by TFS nor any other conduct, action, orinaction of any representative
of TFS relating to this Agreement constitutes or is intended to constitute a waiver of
TFS’s or the state’s sovereign immunity.

SEVERABILITY

In case any one or more of the provisions contained in this Agreement shall, for any
reason, be held to be invalid, illegal, or unenforceable in any respect, such
invalidity, illegality, or unenforceability shall not affect any other provisions hereof,
and this Agreement shall be construed as if such invalid, illegal, and unenforceable
provision had never been contained herein. The Parties agree that any alterations,
additions, or deletions to the provisions of the Agreement that are required by
changes in federal or state law or regulations are automatically incorporated into
the Agreement without written amendment hereto and shall become effective on
the date designated by such law or by regulation.

SURVIVAL

Any provision of this Agreement that may reasonably be interpreted as being
intended by the Parties to survive the termination or expiration of this Agreement
will survive the termination or expiration of this Agreement.

ENTIRE AGREEMENT

This Agreement constitutes the entire and only agreement between the Parties
hereto and supersedes any prior understanding, written or oral agreements
between the Parties, or “side deals” which are not described in this Agreement. This
Agreement may be amended only by a subsequent written agreement signed by
authorized representatives of both Parties.
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